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“[the] law recognised only ‘manual’ art - the paintbrush,
the chisel - or ‘abstract’ art - writing. The irruption of
modern techniques of the (re)production of the real -
photographic apparatuses, cameras - surprises the law
in the quietude of its categories. A photographer who is
satisfied with the pressing of a button, a film-maker
with the turning of a crankhandle - are they creators? Is
their (re)production equivalent to the over-appropriation
of the real?

The law is surprised by the question and its first
answer is in ‘resistance’. The man who moves the
crankhandle or the man who works a hand-lever is not
a creator. The law’s resistance first passes through the
denegation of the subject in law. The labour of this
individual is a soulless labour. That is the first act.

The second act is the transition from soulless labour to
the soul of the labour. The time of the resistance was
not economically neutral. It was the time of craft
production. The fact that industry takes the technique
of cinema and photography into account produces a
radical reversal. Photography and film-maker must
become creators, or the industry will lose the benefit of
legal protection” (Edelman Ownership of the image
(London, 1979), 44).
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“We recognize that cases --- have allowed copyright
protection for characters who are especially distinctive.
For example, cartoon characters may be afforded
copyright protection --- ‘[Many] literary characters may
embody little more than an unprotected idea [while] a
comic book character, which has physical as well as
conceptual qualities, is more likely to contain some
unige elements of expression’ --- For similar reasons,
copyright protection may be afforded to characters
visually depicted in a television series or in a movie”
(Olson v. National Broadcasting Co. Inc. 855 F 2d
1446 (1988), 1452).
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“From the copyright perspective, the distinction
between a stock idea and an original expression is
simply a matter for legal decision. Depending on the
judgment of the court and the circumstances of the
case, a given formulation will for legal purposes be
either the expression of an idea or the idea of an
expression, protected in one case but not in the other.
The legal status of fictional characters and their
conditions of existence and use offer a further instance
of the juridification of aesthetic culture, perhaps
especially important in those sectors of the publishing
trade where the identification between work and
reader, commodity and consumer, operates through
the reader’'s acquired capacity to recognize and to
identify with the character” (Saunders Authorship and
Copyright (London, 1992), 214).
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“copyright law also recognizes that all creative efforts
necessarily build on the creative efforts that precede
them. If copyright law is to promote the national culture
and learning, it must allow subsequent creators to draw
on copyrighted works for their inspiration and
education” (Goldstein Copyright - Principles, Law
and Practice (USA, 1989) 5).
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“However, the mere fact that Harper's is a non-profit
organization that operates at a loss does not preclude
a finding of commercial use; non-profit organizations
enjoy no special immunity from determination of
copyright violation. The question under factor one is
the purpose and character of the use, not of the
alleged infringer.” (Lish v. Harper's Magazine
Foundation, 807 F. Supp. 1090 (S.D.N.Y. 1992),
1101).
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